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INTELLECTUAL PROPERTY RIGHTS
Order of extension of time by
Controller General for all IP
matters stayed by Delhi High Court
In a writ petition preferred by
the Intellectual Property Attorneys
Association (IPAA), the High Court of
Delhi has stayed the Order passed
by the Controller General of Patents,
Designs and Trademarks, which
extended the limitation of ﬁling
replies / documents and payment
of fees in IP matters till 18th May,
2020. The Court held the said order
to be, prima facie, contrary to the
order of the Supreme Court dated
23rd March, 2020 vide which the
limitation period across all laws and
courts in India stood suspended
i n d e ﬁ n i t e l y w. e . f. 1 5 t h M a rc h ,
2020until further orders.
HORLICKS v. COMPLAN :
Disparagement through TV
Commercial
Horlicks ﬁled a suit for
i n j u n c t i o n [ H o r l i c k s v. Z y d u s
Wellness Products] before the High
Court of Delhi against telecast of a
T V c o m m e rc i a l fo r C o m p l a n ,
whereby one cup of Complan is
shown to be equal to two cups of
Horlicks. It was alleged by Horlicks
that such a comparison was not only
wrong but also misleading and
disparaging since it gave the
impression that Complan was more
nutritious and healthier than
Horlicks.
The Court came to the

conclusion that there was no
voiceover disclaimer adopted by
Zydus for its advertisement and
even the visual disclaimer was
too short for the viewers to
comprehend and hence, a bare
review of the advertisement did
amount to disparagement
leading to irreparable loss to
Horlicks. Accordingly, Zydus was
temporarily restrained from
advertising the said commercial in
the present form until disposal of
the ﬁnal suit by the Court.
Anti-Suit Injunction Sought by HT
Media in a Domain Name dispute :
Interim Relief granted by Delhi
High Court
In a suit for trade mark
infringement by HT Media (HT
Media vs Brainlink International, Inc),
the High Court of Delhi passed an
order restraining the US based IT
support services company from
using said the domain name
www.hindustan.com, and any other
trade mark,directly or indirectly,
which is deceptively similar to the
trade marks “Hindustan” and / or
“Hindustan Times” owned by HT
Media. HT Media also sought an
anti-suit injunction against Brainlink
in relation to a declaratory suit ﬁled
by the Brainlink against HT before
the Eastern District of New York in
USA, after HT sent them a legal
notice alleging infringement of its
registered trade marks.

The Court arrived at the
conclusion that since Brainlink had
not used the domain name since
2000 but was merely passively
holding it without any evidence of
use, would amount to bad faith and
was a clear case of cybersquatting.
This was also evidenced from the
fact that Brainlink had increased the
sale price of the domain name when
approached for purchasing by HT.
The Court also held that the
Declaratory Suit ﬁled by Brainlink
before the New York District Court
was 'vexatious' and 'oppressive' and
accordingly, restrained it from
proceeding further with the said suit
or to ﬁle any further suit or
proceedings before any court or law
or authority in relation to the said
domain name and trade marks
owned by HT.
Imposition of Onerous Conditions
under the Garb of Protecting
Patent Rights : Delhi High Court
dismisses Monsanto's petition
against investigation by CCI
Monsanto, one of the leading
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biotechnology companies, ﬁled a
writ petition before the High Court
of Delhi against an inquiry being
conducted by the Competition
Commission of India (CCI) in relation
to a sub-licensing agreement for
the BT cotton technologies of
Bollgard-I and Bollgard-II.
The investigation into the
activities of Monsanto India and its
alliance Mahyco-Monsanto came
pursuant to information ﬁled by
Nuziveedu Seeds Ltd (NSL), a
licensee of Mahyco-Monsanto for
the BT Cotton technologies. NSL,
along with other licensees,
a p p ro a c h e d t h e C C I a g a i n s t
onerous terms and conditions
including imposition of highly
inﬂated prices by MahycoMonsanto for using the technology
for manufacturing BT cotton seeds,
alleging abuse of dominant
position.
Monsanto pleaded before the

High Court that CCI does not have
the jurisdiction to examine the said
issues since they were falling within
the ambit of Patents Act. The High
Court, however, dismissing the said
argument held that CCI had the
necessary jurisdiction to entertain
complaints relating to abuse of
dominant position qua patent
issues arising out of licensing
agreements. The Court further held
that the imposition of onerous and
unreasonable conditions by
Monsanto as a safe harbourclause
to protect and enforce its patent
rights cannot be upheld and hence,
dismissed the petition ﬁled by
Monsanto against the investigation
ordered by CCI.
Software Piracy : Microsoft &
Adobe granted Damages in
Copyright Infringement Suit
In a suit for copyright
infringement ﬁled jointly by
Microsoft Corporation, Adobe

Systems and Quest Software
(Plaintiﬀs) against a company
oﬀering IT related services in Delhi
for alleged software piracy, the High
Court of Delhi directed payment of
Rs. 30 lakh damages, to be shared
equally between the 3 Plaintiﬀs.
The Plaintiﬀs had hired
independent investigators to carry
out necessary search into the
alleged activities of the Defendant
c o m p a n y, w h e re u p o n i t w a s
discovered that many employees of
the Defendant were working on
pirated softwares of the Plaintiﬀs'.
The Defendant also failed to
produce requisite licenses and their
invoices for using the softwares
before the Local Commissioner
appointed by the Court during the
proceedings. Hence, the Defendant
was permanently refrained from
directly or indirectly using any
pirated or unlicensed software of
the Plaintiﬀs', thereby amounting to
infringement.

INSOLVENCY & BANKRUPTCY
NCLAT upholds substitution of
ex-employee of SBI as an IRP

Filing record of default
mandatory for all new petitions
under Section 7 of IBC

T h e N C L AT d i s m i s s e d a n
appeal ﬁled by the State Bank of
India (SBI vs M/s. Metenere
Limited), challenging substitution
of the Interim Resolution
Professional (IRP) proposed by
SBI in a Section 7 application ﬁled
against M/s Metenere Limited.
M e t e n e re h a d o b j e c t e d t o
appointment of an ex-employee
of SBI for many years as IRP, on
the ground of 'apprehension of
bias', which was aﬃrmed by the
NCLT, which directed SBI to
change the IRP proposed by it.

Vide Order dated 12th May,
2020, the NCLT has imposed the
mandate of ﬁling default record
from Information Utility
alongwith all new petitions being
ﬁled under Section 7 of the
Insolvency and Bankruptcy
Code, 2016. In relation to all such
c a s e s a l re a d y p e n d i n g fo r
admission, the Authorised
Representatives / concerned
parties have been directed to
comply with the same before the
next date of hearing.
Mandate of impleading MCA as a
party in all cases before the NCLT
set aside
A Three-Member Bench of the
National Company Law Appellate
Tribunal (NCLAT) set aside the
mandatory requirement of
impleading Ministry of Corporate
Aﬀairs (MCA) as a party to all matters

to b e ﬁ l e d b e fo re t h e N C LT,
including those pertaining to IBC as
well as company matters. The
Court, while allowing the appeal
ﬁled by the Central Government in
this regard, held that the Tribunal
has no such powers to impose the
mandate of impleadment of the
MCA in all cases and hence, suﬀers
from patent illegality.

In the appeal before the NCLAT,
SBI contended that the IRP was
merely a facilitatory in the CIRP and
had no adjudicatory powers as
such; hence, there was no conﬂict of
i n t e re s t . O n t h e o t h e r h a n d ,
Metenere contended that the
proposed IRP was a pensioner from
SBI and hence, ineligible to act as an
IRP being on the payroll of SBI.
www.jusip.in

The NCLAT observed that the
proposed IRP met all the
qualiﬁcations as per the requisite
Rules and Regulations and him
being a pensioner with SBI does not
make him an employee on its
p a y r o l l . H o w e v e r, t h e C o u r t

ultimately held, in the instant case,
that SBI was deemed to have
restricted its option to a particular
individual as an IRP for obvious
re a s o n s o f h i m h a v i n g ' p a s t
loyalty'towards SBI. Hence, this
must be taken into consideration on

the ground of 'apprehension of bias'
expressed by M/sMetenere, which
could not be simply ignored. Hence,
irrespective of the qualiﬁcations of
the IRP,M/sMetenere was justiﬁed in
seeking substitution of the IRP for
facilitating a fair CIRP proceeding.

CORPORATE
Rs. 20 Lakh Crore Economic
Package : Corporate Legal
Updates
The special package issued
by the Central Government to deal
with the economic crisis in the wake of
the pandemic largely focusses on
the small-scale industry, the MSMEs:
Ÿ

New Deﬁnition of MSMEs to
cover investment upto 1 Crore
and turnover upto 5 Crores.

Ÿ

Debts occurring and arising
during the COVID-19 situation
shall not be considered as “default”
under the IBC, 2016.

Ÿ

No fresh insolvency proceedings
to be initiated for upto one year.

Ÿ

New insolvency resolution
framework to be notiﬁed
specially for MSMEs under the IBC.

Ÿ

Minor procedural defaults and
violations including delay or
default in CSR reporting,
conducting AGMs etc., shall be
decriminalised.

Force Majeure not applicable in the
absence of a Speciﬁc Clause :
Delhi High Court
Rejecting the plea of
suspension of rent due to force
majeure situation in the time of
COVID-19, the Delhi High Court held
(Ramanand & Ors v. Dr Girish Soni &
Anr.), that the issues relating to
waiver of any kind of monthly rental
between parties would be largely
determined as per the terms and
conditions of the agreement /
contract existing between the
parties. In other words, such a waiver
could be sought only if the terms

and conditions of the contract
provides for such a force majeure
clause therein, which would render
non-performance of the contract
enforceable. The Court further held
that in case of absence of such a
contract between the parties,
factors such as nature of the
property, ﬁnancial condition of the
parties, quantum of rent etc., would
be relevant to consider while
determining waiver of rent.

ARBITRATION
Limitation extended under
Arbitration Act : Supreme Court
In application ﬁled for
extension of limitation for matters
pending under the Arbitration and
Conciliation Act, 1996qua passing
of an arbitral award within 12
months as well as Section 138 of
the Negotiable Instruments Act,
the Supreme Court held that the
same stood extended for all
th
statutory provisions w.e.f. 15
March, 2020 until further orders.
Separately, the Bench of the
CJI also ordered,suo motu,that in
case the limitation was to expire
beyond 15th March, then the period

from March 15 “till the date on which
t h e l o c k d ow n i s l i f te d i n t h e
jurisdictional area where the dispute
lies or where the cause of action
arises shall be extended for a period
of 15 days after the lifting of
lockdown”.

period of lockdown. The High Court
further held that, in such cases, the
time period for passing of arbitral
award would stand extended
automatically in all arbitration
proceedings for a period of 15 days
after lifting of the lockdown.

In another matter involving the
same issue, the High Court of Delhi,
acting pursuant to the
abovementioned directions
passed by the Supreme Court,
held(Rategain travel v. Ujjwal Suri)
that no separate petition is required
to be ﬁled in cases where the
limitation for passing an arbitral
award was expiring during the

Client and a Foreign Law Firm
relationship 'commercial' in
nature covered under Arbitration
In the suit of Spentex Industries
vs Quinn Emanuel Urquhart &
Sullivan LLP, the High Court of Delhi
held the relationship between a
client and a foreign law ﬁrm to be of
'commercial' nature under the
Arbitration and Conciliation Act,
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accordingly, an
arbitral award was
passed against it.

1996. In an international ﬁnancial
and investment dispute involving
the Plaintiﬀ company, the Plaintiﬀ
sought to invoke international
arbitration by availing the legal
services of the Defendant, a foreign
law ﬁrm. A detailed Engagement
Letter was also signed between the
parties.
The arbitration proceedings
were initiated through the
Defendant and an arbitral award
was also passed. However, the
Plaintiﬀ did not disburse the
invoices raised by the Defendant
for its professional services oﬀered.
Ultimately, the Defendant law ﬁrm
issued notice for commencement
of arbitration as per the terms of
Engagement Letter, but the Plaintiﬀ
refrained from participating in the
said arbitration proceedings and

The Plaintiﬀ argued
before the Delhi High
Court that the
relationship between
the parties could not
b e t e r m s a s
'commercial' under
the Indian law and
h e n c e ,
t h e
Engagement Letter was void and
non-enforceable under the
Arbitration and Conciliation Act,
1996. However, the Court analysed
several judicial precedents to
observe whether the services
oﬀered by a lawyer are of
commercial nature or not and
ultimately held that transactions
relating to commercial legal
relationship for valuable
considerable would be very much
covered under the Indian
Arbitration Law and that the Plaintiﬀ
could have participated in the
arbitration proceedings to raise all
possible legal defences in the said
proceedings. The suit was,
accordingly, dismissed.
Scope of interference of the Court
in arbitral awards

Limited v. M/s.Neyveli Lignite
Corporation, the High Court of
Madras ruled upon the limitations
on the scope of interference of
Courts in relation to modiﬁcation of
arbitral awards. In the instant case,
the Arbitral Tribunal had not
granted interest on the refund of
payment made by the Petitioner
(Claimant). However, the High
Court held that the same could not
have been denied once it had
observed that the Petitioner ought
to have been refunded the
principal amount.
The Court further observed
that the arbitral tribunals are vested
with the power to grant pendent lite
interests while passing awards,
even if the same is not provided for
the in the arbitration agreement
and hence, non-grant of the same
by the arbitral tribunal in the instant
case is completely baseless in law.
Ultimately, while observing that the
Arbitration and Conciliation Act,
1996 imposed only a supervisory
role on the Court to merely test the
fairness of the award and not to
correct the errors of the Arbitrator,
the Court only partially set aside
the award vis-à-vis the interest part
on the ground of patent illegality,
without reversing the entire award.

In the case of M/s.J.K. Fenner (India)
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