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GUEST POST
BUILDING IPR AWARENESS FOR SMALL
AND MEDIUM SIZE ENTERPRISES
Ananya Sharma, Associate

The Micro, Small and Medium Enterprises (MSMEs) today represent a dynamic sector of the
Indian economy. They contribute signiﬁcantly to the economy and accordingly, require
proper incentives in the form of ﬁnancial aid, schemes, technological and infrastructure development, market assistance and ways to enhance not only competition but also innovation.MSMEs contribute 30% percentage to the Indian Economy while playing a signiﬁcant role in
generating employment for the citizenry. However, they face many hurdles when it comes to
ensuring protection of their Intellectual Property (IP). Some of the key challenged faces by
MSMEs in India include, inter alia, ignoring innovation while focusing on production and lack
of business and product technical information.
On the occasion of the 21st World Intellectual Property Day, we elucidate upon the Flagship
Programme of the Ministry of Micro, Small and Medium Industries which focuses on the objective of making things simpler for MSMEs in these times to facilitate better IP protection and
innovation.As a part of the National Manufacturing Competitiveness Programme, the Ministry
of Micro, Small and Medium Enterprises in their Annual Report of 2020-20212 have highlighted a Scheme for “Building Awareness on Intellectual Property Rights” for MSMEs.
To read more, visit
https://www.jusip.in/building-ipr-awareness-for-small-and-medium-size-enterprises/

TRIVIA
The Table below highlights the ﬁnancial assistance granted by the Government of India along
with the Ministry of Micro, Small and Medium Enterprises towards building awareness on Intellectual Property Rights awareness for MSMEs for the year 2020-2021:

S.No.
1

Activities

Financial

Financial assistance on grant of patent/
registration under geographical indications of goods/

2

trademarks Foreign Patent

Upto Rs. 5.00 Lakh

National Patent

Upto Rs. 1.00 Lakh

Trademark

Upto Rs. 0.10 Lakh

Geographical Indication

Upto Rs. 2.00 Lakh

Assistance for setting up IP facilitation Centre

Upto Rs. 1.00 Crore for
a period of 5 years.

3

Awareness and Sensitization Programs on IPR

Upto Rs. 070 Lakh
per programme

4

Pilot Studies/ Other Studies for Selected Subject/

Upto Rs. 5.00 Lakh

Clusters/ Group of Industeries

5

National Level Interactive Seminars/ Workshops/

Upto Rs. 5.00 Lakh

Conclave/ Conferences/ Exhibition

6

Regional Level Interactive Seminars/ Workshops/

Upto Rs. 3.00 Lakh

Conclave/ Conferences/ Exhibition

7

Training Programme for MSME Oﬃcials & IPFCs

Upto Rs. 20.00 Lakh
per programme

8

Interaction with International Agencies

Upto Rs. 15.00 Lakh
per programme

Achievements during 2020-2021
193 No if Virtual Awareness Programmes and Webinars on IPR for MSMEs
Setting up of 28 new IP Facilitation Centres
Reimbursements of 105 no of Patents/ Trade Mark

Fund Allocation- BE- Rs 39.35 crore

KEY UPDATE

COVID-19 Second-Wave
brings with it a Second
Extension of Limitation
Period by the Supreme
Court
On account of the alarming second wave of the
COVID19 pandemic, the
Supreme Court of India,
for the beneﬁt of the
country’s litigants, has
once again extended limitation periods.
The ﬁrst extension
came about last year, on
account of the nationwide
lockdown when the limitation period was extended with eﬀect from
15.03.20. However, the
same had come to an
end by an order dated
08.03.21, whereby the Supreme Court lifted the ex-

tension period with eﬀect fective till 15.06.21, the Attorney General of India
from 14.03.21.
pleaded the Supreme
However, on ac- Court to extend the order
count of the second wave till further notice which
that the nation has wit- the Court allowed.
nessed in the month of
April 2021, the Supreme Information Technology
Court, by an order dated (Intermediary Guidelines
Media
Ethics
27.04.21, once again ex- Digital
tended
the
limitation Code) Rules, 2021
period with eﬀect from
14.03.21. This extension is On Feb 25, 2021, the Minisapplicable to all laws that try of Electronics and InTechnology
prescribe limitation peri- formation
ods for instituting pro- (MEITy) notiﬁed the Inforceedings, including Sec- mation Technology (Intertions 23(4) & 29A of the mediary Guidelines Digital
Arbitration & Conciliation Media Ethics Code) Rules,
Act 1996, Section 138 of 2021 (“Rules”).
the Negotiable Instru- These Rules supersede
ments Act 1881, Section The Information Technol12A of the Commercial ogy
(Intermediaries
Courts Act 2015. While Guidelines) Rules, 2011.
this extension was originally supposed to be efThese Rules are di-

vided into two parts. The
ﬁrst part consists of rules
with regard to social
media
intermediaries,
messaging
apps
etc.
Under this, messaging
apps have to provide information for ﬁrst originator of information. Social
media
intermediaries
have to adhere to the
due diligence such as informing users about Privacy Policy, terms and

conditions, rules etc.,
blocking access to unlawful information within
36 hours of the order of
the appropriate authority/ government, reporting cyber security incidents etc. The second
part includes the rules for
digital
media
which
covers online content
providers and news and
current aﬀair providers. It
talks about Code of

Ethics for digital media
publishers. The digital
news providers have to
follow norms under the
Press Council of India.
These Rules provide for a three tier
mechanism for regulation:
Self-regulation by publishers,
Self-Regulation
by self-regulating bodies
of publishers, along with
an oversight mechanism
by government.

ARBITRATION

Courts cannot determine issue of novation
at Section 11 Stage
The Supreme Court, in
the case of Sanjiv
Prakash
vs.
Seema
Kukreja&Ors
[Civil
Appeal No. 975/2021],
overturned the judge-

ment of the Delhi High
Court, in which the Appellant ﬁled an application before the High
Court under Section 11 of
the Arbitration & Conciliation Act 1996, for appointment of a Sole Arbitrator, in respect of the
arbitration clause con-

tained in an MoU between the parties.
The Respondents,
argued that the said
MoU in had been superseded by a subsequent
Shareholders’
Agreement, leading to novation (replacement) of the

arbitration clause in the
former MoU by the new
one in the Shareholders’
Agreement. The High
Court agreed with the
Respondents and held
that the Section 11 application was liable to be
dismissed, since the arbitration clause that it
had been ﬁled under
had been novated.
The
Supreme
Court, however, disagreed. It held that it at
the stage of Section 11,
the only duty upon the
Court is to ascertain
whether there is the existence of an arbitrable
dispute and then refer it
to an arbitral tribunal.
The Court only has a
limited “prima facie”
right at this stage, which
only extends to appointing an arbitral tribunal.
Even if a plea of novation is raised, the Court
cannot hold a mini-trial
at this stage and go into
the question of novation.
The Supreme Court by
this decision reinstated
the importance of recognizing arbitration as
an ADR mechanism by
limiting the interference
by Courts in matters of
arbitration.
Supreme Court on For-

eign Seat for Arbitration by Indian Parties
The Supreme Court in
PASL Wind Solutions Private Limited v. GE Power
Conversion India Private
Limited held that a company incorporated within
India's territorial limits
can select any other foreign nation, not within
India's territorial limits,
as its seat for arbitration
proceedings. According
to the provisions under
Section 48 of the Arbitration and Conciliation
Act, 1996, an award
issued by a foreign
seated arbitration may
be implemented in India
or within the territorial
jurisdiction of India. The
court aﬃrmed the autonomy of the parties.
There is no legislation
prohibiting two Indian
parties from arbitrating
in a foreign country.
Madras High Court on
threshold tests for an
anti-arbitration injunction
The Madras High Court
etched in a clearer line
of threshold with regards to matters concerning a demand for
Anti-Arbitration injunctions. The reasoning of
the Court was primarily

based upon Section 45
of the Indian Arbitration
and Conciliation Actwhile dealing with a
case wherein the defendants to an arbitration
claim
attempted
to
demand for an interim
injunction against the
same.
The High Court
stated that threshold
tests for Anti-Arbitration
injunctions are more exacting than those meant
for Anti-Suit injunctions
and that the courts must
look at whether there
was
an
arbitration
agreement in the ﬁrst
place. If yes, then there
must be grounds that
prove that this agreement is either null, or
void, or inoperative or
incapable of being performed.
The threshold was
raised to such a degree
that stated that unless it
is blatantly and obviously (ex facie) evident that
the Contractual remedy
in unconscionable and
illusory, there would be
no basis for any court to
interfere with the Contractual Dispute Resolution process agreed
upon by the mutual
consent of the parties.

INTELLECTUAL PROPERTY RIGHTS

Delhi High Court rejects
interim injunction in
trademark infringement
suit between PhonePe
and BharatPe over suﬃx
“Pe” : Test of Entirety
Reinforced
By a recent order, the
Delhi High Court has refused interim injunction
to Plaintiﬀ’strade mark
‘PhonePe’ against the Defendant’s ‘BharatPe’, in a
trademark infringement
suit ﬁled against the
former.
The Plaintiﬀ submitted before the court
that the use of the suﬃx
‘Pe’ by the Defendant violates the trademark of
the former as well as
amounts to passing oﬀ.
The Plaintiﬀ argued that
the suﬃx ‘Pe’ was a word
invented and coined by
them, and it formed an
“essential, distinguishing
and dominant” feature of

its trademark ‘PhonePe’.
However, the High
Court rejected PhonePe’s
plea on the ground that a
claim of infringement can
only be brought with respect to the whole trademark and not merely a
part thereof. While rejecting the interim injunction, the Hon’ble Court
noted that ‘PhonePe’ is a
composite trademark,
which cannot be divided
into ‘Phone’ and ‘Pe’ –
thereby, based on this
rationale,
PhonePe
cannot be said to have
exclusive rights on only
the suﬃx ‘Pe’. Its exclusivity is only with respect
to the entire mark as a
whole. The High Court
held that merely misspelling ‘Pay’ as ‘Pe’ does
not grant the Plaintiﬀ exclusivity over the word.

Case
Quashes
FIR
Against Newslaundry
Reporter
The Bombay High Court
quashed an FIR against
Newslaundry journalist,
Prateek
Chandragupt
Goyal, for using the
Trademark of SakalTimes in his stories, violating Section 103 of the
Trade Marks Act, 1999. It
held that the use of the
Sakal Media Group's registered trademark (logo)
in the articles "do not ﬁt
into the deﬁnition of false
application of the trade
mark in relation to goods
or services"

The Court held that
the use of trademark in
the disputed articles was
not applied in relation to
any goods or any services as deﬁned under
Section 2(j) and 2(z) of the
Bombay High Court in aforesaid Act and do not
Trademark Infringement ﬁt into the deﬁnition of

false application of the
trademark. Furthermore,
it was an illustration and
constituted nominative
fair use of Sakal Media
Group's
trade
mark
under Section 30(1)(a)
and (b) of the Act. The
court further said the articles might be subject
matter of an injunction
suit at the behest of
Sakal Media Group due
to the contents of the
said articles.
Delhi High Court suggests Government to
invoke compulsory licensing of drugs under
Patent Act if necessary

The Delhi High Court in
Rakesh Malhotra vs
GNCTD stated that in a
situation as chaotic and
grave as what we’re currently facing, the Central
Government
mustn’t
hesitate from exercising
the authority of invoking
compulsory licensing of
drugs bestowed upon it
by the Patents Act.
`
The Court made
this remark while dealing
with a casewherein the
issue of shortage of essential COVID-19 related
life saving drugs was
raised. It was brought to
light that essential drugs

such as Remdesivir were
incredibly scarce and
that there were huge
possibilities of the existence of numerous cases
of hoarding and black
marketeering of such
drugs. To combat the
shortage, steps such as
encouraging
existing
manufacturers to upscale their productions,
invoking
compulsory
patenting and licensing
and in certain cases,
even granting “voluntary
licenses” were deemed
to be the “best course” of
action.

INSOLVENCY & BANKRUPTCY

Supreme Court: All
Claims not forming part
of Resolution Plan extinguish upon approval of
Resolution Plan by Adjudicating Authority under
Section 31 IBC
The Supreme Court in

Ghanashyam Mishra and
Sons Private Ltd v. Edelweiss Asset Reconstruction Company, held that
once a resolution plan is
approved by the Adjudicating Authority under
Section 31(1) of the of
Insolvency and Bankrupt-

cy Code, 2016, all claims,
which are not a part of
resolution plan, shall
stand extinguished and
no person will be entitled
to initiate or continue any
proceedings in respect to
a claim, which is not part
of the resolution plan.

Consequently, all the
dues including the statutory dues owed to the
Central Government, any
State Government or any
local authority, if not part
of the resolution plan,
shall stand extinguished
and no proceedings in
respect of such dues for
the period prior to the
date on which the Adjudicating Authority grants its
approval under Section
31 could be continued.
NCLAT: Spectrum are
intangible assets but
Department of Telecom
has priority charge in
insolvency proceedings
In Union of India vs.
Vijaykumar V. Iyer [Company Appeal (AT) (Insolvency) No. 733 of 2020],
the National Company
Law Appellate Tribunal
recently held that the
“spectrum” held by telecom operator companies
qualiﬁes as an intangible
asset, and thus, can be
subjected to insolvency
proceedings or liquida-

tion. The use of the spectrum under a spectrum
license, as per the
NCLAT, becomes an “intangible asset” and thus,
under Section 18 of the
Insolvency & Bankruptcy
Code 2016 is to be managed by the resolution
professional.
Section 18 requires
that resolution professional take control and
custody of assets including intangible assets of
the Corporate Debtor.
The NCLAT in the present case also ruled that
the spectrum held by
telecom
operators
cannot be transferred to
new buyers unless and
until dues to the Government/Department
of
Telecom are cleared ﬁrst.
The priority charge rests
with the Department. The
NCLAT classiﬁed the
dues owed by the telecom operator to the Government under the spectrum as “operational
dues”.

Ordinance passed for
Pre-Packaged Insolvency Resolution Process
for MSMEs
Keeping the pandemic-infested spiraling economic situation in view,
an Ordinance called the
Insolvency and Bankruptcy Code (Amendment)
Ordinance, 2021 has
come into eﬀect from the
04.04.2021.Its provisions
introduce a Pre-Packaged Insolvency Resolution
Process
(PIRP)
wherein a resolution plan
would be formulated and
ﬁnalized prior to the initiation of formal proceedings for cases where the
Corporate
Debtor(CD)
could be classiﬁed as an
Micro, Small, or Medium
Enterprise as per section
7(1) of the MSMEs Development Act, 2006.This
ordinance primarily deals
with cases of defaults
upto Rs 1 Crore, and has
inserted the Chapter III-A
in the IBC, 2016, that lays
down the provisions of
the PIRP process.

COMPANY LAW
Tata Sons vs. Mistry
:Review Petition ﬁled on
ground of injustice to
minority shareholders
A long-drawn battle had
emerged from the re-

moval of Cyrus Pallonji
as Executive Chairman
from the Board of Tata
Sons. In the month of
March 2021, the Supreme Court delivered
its judgment in the

matter by upholding the
removal and dismissing
the submission of Cyrus
Mistry that this removal
amounted to oppression
of minority shareholders.
The Supreme Court held

that minority shareholders do not get an automatic right to have a
seat on the board of a
private company by
virtue of being the minority shareholders. It is
only the small shareholders who have this
right as the Companies
Act 2013 only requires at
least one director to be
nominated by the small
shareholders – not the
minority shareholders.
In recent developments, however, the
Shapoorji Pallonji group
has ﬁled a review petition before the Supreme
Court, alleging that its
judgment suﬀers from
wrongful interpretation
of the provisions of the
Companies Act 2013.
The review petition has
been ﬁled on the ground
of miscarriage of justice
on account of the eﬀect
it has on minority shareholders, by stripping
them of their legal rem-

edies. This is because, as
per the review petition,
the remedies available
to minority shareholders
has been given a very
narrow
interpretation
and only been limited to
sections 241 and 242.
NCLAT:NCLT
cannot
Direct Invitation of
Fresh Bids once Resolution Plan is Approved
by the CoC
The National Company
Law Appellate Tribunal
(NCLAT), in the matter of
Renganayaki Agencies
vs
Sreenivasa
Rao
Ravinuthala has ruled
that after approval of a
resolution by the Committee
of
Creditors
(CoC), the Adjudicating
Authority cannot direct
invitation of fresh bids
from resolution applicants on account of
"scope for further improvement". Previously,
in the said matter, NCLT
Hyderabad bench had

opined that there was
scope for further improvement of the resolution amount to be payable by the resolution
applicants. An appeal
was ﬁled against the
order contending that
the NCLT could not trespass the CoC which approved its plan with 100
per cent votes.
NCLAT observed that
the NCLT had erred in
holding that the ‘Unsuccessful Resolution Applicants’ cannot modify
their plans and propose
additional plans after the
voting was concluded
by the CoC. Moreover, if
the sanctioned plan is
compliant with the requirements under section 30(2) of the I&B
Code, 2016, the Tribunal
cannot deny the sanctioning of the ‘Resolution
Plan’. It exceeded the jurisdiction by issuing directions to ‘rebid’ in its
order.

COMPETITION LAW

Delhi High Court refuses
to quash CCI investigation proceeding against
WhatsApp Privacy Policy
Delhi High Court refused
to set aside Competition
Commission of India’s
(CCI) order in the matter
concerning WhatsApp privacy policy on grounds of

that pending cases on a
privacy issue vis-a-vis fundamental rights does take
away CCI’s jurisdiction
which vests in it vide the
Competition Act, 2002.
Earlier the CCI took
suo moto cognizance of
WhatsApp’s latest privacy
policy update for reason

that the users would have
to compulsorily comply
with its new terms of privacy policy in their entirety, including consenting to
an unclear degree of personalized user information
being shared with its
parent company Facebook and other Facebook
owned companies.

