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The Patents (Amendment) Act, 2002 brought microorganisms within the purview of the 

Patents Act, 1970, making microorganisms, which are genetically modified or fit the crite-

ria of being novel, non-obvious and capable of industrial application, patentable as per 

Section 3(j) of the Act. With a continuing boom in technological advancements all over 

the world, the law revolving around the patentability of microorganisms has also taken 

some interesting turns. This case study delves into various aspects relevant to this field, 

as discussed in the famed case of Monsanto Technology LLC and Ors. v. Nuziveedu 

Seeds Ltd. and Ors, AIR 2019 SC 559. 

To read more, visit
https://www.jusip.in/section-52-of-the-copyright-act-1957-an-analysis-of-fair-dealing-doctrine/

A Case Study on Monsanto Technology LLC and Ors. v. Nuziveedu Seeds Ltd. and Ors
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Patentable Subject Matter 
- The products and 
processes which are to be 
patentable must not only 
be an invention within the 
meaning of the Patents Act 
1970 but also must not fall 
within the ambit of Section 
3, which outlines what shall 
not qualify as an ‘invention’.  

Novelty - It simply means 
an invention that is new and 
different from what already 
exists. Novelty requires that 
an invention which is new 
should have never been 
published in the public 
domain before the date of 
patent application.  

Inventive Step or Non-ob-
viousness - It means a 
feature of an invention that 
involves technical advance-
ment as compared to 
existing knowledge or 
having economic signifi-
cance or both and must not 
be obvious to a person 
skilled in the art.  

Capable of Industrial 
Application - One of the 
requirements to qualify as 
an ‘invention’ under the Act 
is for the product or 
process to be ‘capable of 
industrial application’, i.e, it 
must be capable of being 
used or made in an indus-
try. 

Section         2(1)(j) 
defines Invention as “a 
new product or 
process involving an 
inventive step and 
capable of industrial 
application”. Whereas 
Sections 3 and 4 of the 
Act provides a list of 
inventions that are not 
patentable.

Novelty is defined 
under Section 2(1)(l) of 
the Act as no invention 
or technology pub-
lished in any docu-
ment before the date 
of filing of a patent 
application, anywhere 
in the country or the 
world.

Section 2(ja) defines 
“Inventive Step” as a 
feature of an invention 
that involves technical 
advance as compared 
to the existing knowl-
edge or having eco-
nomic significance or 
both and that makes 
the invention not 
obvious to a person 
skilled in the art.

"Capable of industrial 
application" in relation 
to an invention, as 
defined under section 
2(1)(ac) of the Act 
means that the inven-
tion is capable of 
being made or used in 
an industry.

Section 2(1)(j) defines Invention as 
“a new product or process involving 
an inventive step and capable of 
industrial application”. Whereas 
Sections 3 and 4 of the Act provides 
a list of inventions that are not 
patentable.

In Lallubhai Chakubhai Jariwala v. 
Chimanlal Chunilal and Co the court 
observed that: "the two features neces-
sary to the validity of a patent are 
novelty and utility, but the real test is 
the novelty of the invention. Novelty is 
essential, for otherwise there would be 
no benefit given to the public and 
consequently no consideration moving 
from the patentee [while interpreting 
the factor related to public knowledge 
and public use]."

To determine whether the invention 
was based on something known 
about the resource, the House of 
Lords in Synthon BV v. Smith Kline 
Beecham, held that the invention 
must have not been enabled by an 
ordinary skilled man who could do 
so in the ordinary course of its use 
by him".

Where the vitamin B-12 was purified 
from a naturally occurring resource, 
the same was held to be patentable 
as it involved an inventive step. The 
US Supreme Court opined, in the 
case of Funk Bros Seed Co. v. Kalo 
Inoculant Co., that where a natural-
ly occurring resource was devel-
oped in a novel way due to human 
intervention, the resultant shall be 
patentable.



INTELLECTUAL PROPERTY RIGHTS

Central Board of Indirect 
Taxes and Customs noti-
fies 18% GST on Perma-
nent or Temporary Trans-
fer / Use / Enjoyment of 
Intellectual Property 
Rights

The Central Board of 
indirect Taxes and Customs 
(CBIC) under Notification 
No 06/2021 dated 30 Sep-
tember 2021 has notified 
that GST at the rate of 18% 
will be applicable on tempo-
rary or permanent trans-
fer/use/enjoyment of Intel-
lectual Property Rights. This 
would mean that the rate 
has been changed from 
12% to 18% now.  The notifi-
cation stipulated that this 
was in respect of all goods 
other than Information 

nology Software. Prior to 
the notification IP Right in 
regard to Information Tech-
nology Software was 
charged at 18% and 12% for 
other kinds of goods. The 
changes in the rate of GST 
as elucidated in the said 
Notification will be effective 
from 01 October 2021.

The Supreme Court reiter-
ates that the judiciary 
cannot transgress into the 
domain of policy making:

Section 31D of the Copy-
right Act, incorporated by 
the Copyright Amendment 
Act, 2012, provides for the 
conditions which need to 
be met if broadcasters wish 
to communicate already 
published works to the 

public. Rule 29 of the Copy-
right Rules, 2013 provides 
that a five-day prior notice 
to the owner of the copy-
right and the Registrar of 
copyrights is required, inter 
alia. However, the proviso 
to Rule 29(4) provides for an 
exception to the rule and 
states that in ‘unforeseen 
circumstances’ a twen-
ty-four hour notice would 
suffice. 

However, the Madras High 
Court by way of an interim 
order attempted to 
‘re-write’ the above-men-
tioned rule when the same 
was challenged by broad-
casters as being violative of 
Article 19(1)(a) and ultra 
vires Section 31D. The 
Hon’ble High Court in its 



interim order held that the 
duty to provide a notice 
under Rule 29(1) is ‘onerous’ 
and declared that the 
exception of a twenty-four 
hour notice be resorted to 
instead, subject to the dura-
tion of the ex post facto 
reporting being enlarged to 
fifteen days.

However, the Madras High 
Court by way of an interim 
order attempted to 
‘re-write’ the above-men-
tioned rule when the same 
was challenged by broad-
casters as being violative of 
Article 19(1)(a) and ultra 
vires Section 31D. The 
Hon’ble High Court in its 
interim order held that the 
duty to provide a notice 
under Rule 29(1) is ‘onerous’ 
and declared that the 
exception of a twenty-four 
hour notice be resorted to 
instead, subject to the dura-
tion of the ex post facto 
reporting being enlarged to 
fifteen days.

As a result, an appeal was 
filed in the Hon’ble Apex 
Court in the matter of Sare-
gama India Ltd. v. Next 
Radio Ltd, decided on 
27-09-2021, and the 
impugned order was set 
aside, on the grounds that, 
“Draftsmanship is a function 
entrusted to the legislature. 

Craftsmanship on the 
judicial side cannot trans-
gress into the legislative 
domain by re-writing the 
words of a statute. For then, 
the judicial craft enters the 
forbidden domain of a legis-
lative draft.”

Delhi High Court on grant-
ing interim injunctions for 
trademark infringement: 

The Hon’ble Delhi High 
Court was yet again faced 
with a trademark infringe-
ment case with the plaintiff 
and the defendants fighting 
over the usage of the label 
‘Rajdhani’. While the Defen-
dant claimed prior use 
since 1965, it could not 
produce any evidence in 
this regard to form a prima 
facie case. On the other 
hand, the Plaintiff produced 
a family settlement with its 
sister concern ranging back 
to 2009 pertaining to the 
ownership of the trademark 
along with invoices starting 
from 2006 which claimed 
prior use since 1966. The 
Defendants claimed that 
the family settlement did 
not grant any rights in 
favour of the Plaintiff and 
that they had shown delay 
in approaching the court. 
However, the Court 
dismissed the argument 
holding that mere delay 

would not deprive the Plain-
tiff of an injunction order 
and that the family settle-
ment did in fact grant rights 
to the Plaintiff with respect 
to ownership as it did not 
demand separate registra-
tion in the name of the Plain-
tiff. Hence, the Hon’ble High 
Court in the matter of Victo-
ria Foods (P) Ltd. v. 
Rajdhani Masala Co., 2021 
SCC On Line Del 4224 held 
that prima facie, the plaintiff 
was the first in the market 
with the trademark 
‘Rajdhani’ and was the regis-
tered owner of the said 
trademark. An interim 
injunction was thus granted 
in favour of the Plaintiff 
against the Defendants 
using the mark for allied 
goods. 

Madhya Pradesh High 
Court affirms its jurisdic-
tion to try counterclaim 
filed by the defendant for 
cancellation of registra-
tion of the design under 
the Design Act, 2000:

The Hon’ble Madhya 
Pradesh High Court in M/s 
Mold Tek Packing Ltd. v. Sd 
Containers affirmed its juris-
diction to try a counterclaim 
seeking cancellation of 
design by the Defendant in 
a suit for injunction against 
disputed designs. Even 



ARBITRATION, MEDIATION AND CONCILIATION

though the trend has been 
that the jurisdiction to 
cancel lies with the Regis-
trar, the Court observed 
that a harmonious reading 
of Sections 22(2) to 22(5) of 
the Act makes it evident 
that a defendant in a suit 
filed under Section 22(2) 
can raise all available objec-
tions in his written state-
ment while filing an applica-
tion for cancellation of regis-
tration under Section 19 of 
the Design Act. Sub-section 
(4) of Section 22 provides 
for the transfer of the suit to 

the High Court in such 
cases. The Court further 
considered the verbatim of 
Section 22(5) which 
provides that, "When the 
court makes a decree in a 
suit under sub-section (2), it 
shall send a copy of the 
decree to the Controller, who 
shall cause an entry thereof 
to be made in the register of 
design, "to hold that the 
provision can only be imple-
mented in a case of cancella-
tion of registration. The 
Court thus, held that, “ It 
follows that in case of any 

adverse decree against the 
plaintiff on grounds raised 
by the defendant as provid-
ed under s.22(3), the entries 
in the Register of designs 
have to be cancelled, hence, 
it cannot be said that an 
application for cancellation 
of design can only be submit-
ted before the Controller 
only and not before the High 
Court,” opening up a vast 
channel for counterclaims 
seeking cancellation with-
out going through the juris-
diction of the Registrar.

Supreme Court holds that 
the Court must apply its 
mind before appointing a 
tribunal under Section 11:

The Hon’ble Apex Court 
recently analyzed the provi-
sion under Section 11 of the 
Arbitration and Conciliation 
Act for the appointment of 

an arbitrator by the Court in 
the case of DLF Home 
Developers Limited v. 
Rajapura Homes Private 
Limited. DLF Home Devel-
opers filed a petition under 
Section 11 of the Arbitration 
and Conciliation Act, 1995 
seeking the appointment of 
an arbitrator for the settle-

ment of a dispute. The 
court while deciding on the 
appointment of the arbitra-
tor held that a mechanical 
method should not be 
followed for the purpose of 
this section and 
that it is empowered to 
deny the appointment of an 
arbitrator in case the 



and Conciliation Act, 1995 
empowers the Court to 
grant interim relief to the 
parties to an arbitration. The 
same power lies with the 
arbitral tribunal under Sec-
tion 17 of the Act. The 
Hon’ble Apex Court, in the 
case of ArcelorMittal 
Nippon Steel (India) Ltd. v. 
Essar Bulk Terminal Ltd., 
considered whether the 
Court can entertain applica-
tions for interim measures 
even after the arbitral tribu-
nal has been constituted. 
Pursuant to a commercial 
dispute which arose 
between the parties in the 
instant case, a Section 11 
application was pending in 
the High Court, during 
which both the parties 
approached the Commer-
cial Court for interim mea-
sures under Section 9. The 
court applied its mind, how-
ever, before an order was 
passed, the arbitral tribunal 
was appointed by the High 
Court. A party requested 
the commercial court to 
direct the interim measure 
applications to the tribunal 
instead. The plea was reject-
ed by both, the Commercial 
Court and the High Court. 
The Hon’ble Apex Court 
opined that even though 
the     general    rule     is   
that  the Court                    
cannot entertain  applica-

dispute does not pertain to 
the arbitration agreement. 
The Court opined that, “To 
say it differently, this Court or 
a High Court, as the case 
may be, are not expected to 
act mechanically merely to 
deliver a purported dispute 
raised by an applicant at the 
doors of the chosen Arbitra-
tor. On the contrary, the 
Court(s) are obliged to apply 
their mind to the core prelimi-
nary issues, albeit, within the 
framework of Section 11(6-A) 
of the Act. Such a review, as 
already clarified by this 
Court, is not intended to 
usurp the jurisdiction of the 
Arbitral Tribunal but is 
aimed at streamlining the 
process of arbitration. There-
fore, even when an arbitra-
tion agreement exists, it 
would not prevent the Court 
to decline a prayer for refer-
ence if the dispute in ques-
tion does not correlate to the 
said agreement.” In the 
instant case, the parties had 
neither denied the exis-
tence of the arbitration 
clause nor claimed that 
there was no arbitrable 
dispute between them. 
Thus, the Court appointed a 
sole arbitrator for the settle-
ment of the dispute.

Chairman of one of the 
parties ineligible to be the 
arbitrator:

The Hon’ble Supreme 
Court, in Jaipur Zila Dugdh 
Utpadak Sahakari Sangh 
Limited & Ors v. M/s Ajay 
Sales & Suppliers, analyzed 
the effect of an arbitration 
clause which stated that 
the Chairman of one of the 
parties will be the arbitrator 
himself. The Court opined 
that the conditions for the 
eligibility of an arbitrator 
have to be read as a whole 
as impartiality and indepen-
dence of an arbitrator are 
paramount. In the instant 
case, the arbitral clause 
stated that the Chairman of 
one of the parties, in this 
case, the Jaipur Zila Dugdh 
Utpadak Sahakari Sangh 
Limited, would be the arbi-
trator in case of any dispute. 
The firms to whom the 
clause was applicable, filed 
a Section 11 application 
seeking the appointment of 
a sole arbitrator instead, 
which was allowed by the 
High Court and affirmed on 
the grounds that the condi-
tions for eligibility of an arbi-
trator can only be ignored if 
there is an express agree-
ment to that effect

Supreme Court comments 
on granting interim mea-
sures after the arbitral 
tribunal has been set up: 

 Section 9 of the Arbitration 
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tions for interim measures 
after the constitution of the 
Tribunal, the bar does not 
apply if the Court has 
already applied its mind 
and considered the applica-
tion prior to the institution 
of the Tribunal. The Court 
further opined that, “With 
the law as it stands today, 
the Arbitral Tribunal has the 
same power to grant interim 
relief as the Court and the 
remedy under Section 17 is 
as efficacious as the remedy 
under Section 9(1). There is, 
therefore, no reason why 
the Court should continue to 
take up applications for 
interim relief, once the Arbi-
tral Tribunal is constituted 

and is in seisin of the dispute 
between the parties, unless 
there is some impediment in 
approaching the Arbitral 
Tribunal, or the interim relief 
sought cannot expeditiously 
be obtained from the Arbi-
tral Tribunal.”

Whether a sole arbitrator 
can continue proceedings 
after retirement:

In the case of Laxmi Conti-
nental Construction Co. v. 
State of UPA, the Chief 
Engineer was appointed as 
a Sole Arbitrator based on 
the Arbitration Clause in 
the contract. The parties 
challenged the mandate of 

the arbitrator post his retire-
ment. However, the 
Hon’ble Supreme Court 
held that since the clause 
in the agreement allowed 
the arbitrator to continue 
the proceedings after his 
retirement, his mandate 
would not come to an end 
till the proceedings con-
cluded. Moreover, the con-
tinuation of the proceed-
ings would not amount to 
misconduct on the part of 
the arbitrator. It was also 
held that for the Arbitra-
tor’s mandate to it, the 
agreement would specifi-
cally have to provide for 
that.

CCI finds Google guilty of 
anti-competitive practices

Pursuant to a 
two-year-long probe by the 
investigative arm of the 

Competition Commission of 
India into the activities of 
Google, the latter has been 
found guilty of anti-compet-
itive practices and restric-
tive trade to establish 

cy and dominance in the 
operating system market. 
The probe also revealed 
the use of one-sided con-
tracts by Google along with 
the pre-installation of its 
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applications in its devices 
to maintain preference. 
Whether the tech giant 
faces huge penalties or is 
forced to effect corrective 
measures, remains to be 
seen. 

South Korea imposes exor-
bitant fine on Google as an 
anti-trust penalty:

 The anti-trust regulator in 
South Korea has imposed a 
tremendous penalty of 
US$176.64 Million on 
Google for abusing its domi-
nant market position and 
hampering fair competition 
in the operating system 
market. The Korea Fair 
Trade Commission stated 

that  Google hampered 
competition by making 
developers sign anti-frag-
mentation agreements 
which prevented modified 
versions of Android. 
Reports claim that Google 
intends to appeal the deci-
sion as it allegedly ignored 
consumer benefits given by 
the tech giant. 

Apple barred from forcing 
in-app purchasing:

A long-pending suit for 
injunction against Apple 
filed by a developer has 
been settled with a ruling in 
favour of the developer. 
The Court found Apple 
guilty of stifling fair compe-

tion by forcing users to 
resort to in-app purchases 
instead of directing them to 
relevant websites to encour-
age competition. The tech 
and innovation giant was 
being tried as per California 
Law in Oakland, California 
where the Court concluded 
that Apple’s anti-steering 
provisions hide critical infor-
mation from consumers 
and illegally stifle consum-
er choice. Post the injunc-
tion, Apple will no longer be 
permitted to prohibit devel-
opers from providing links 
or other communications 
that direct users away from 
Apple in-app purchasing, of 
which it takes a major 
portion of gross sales.

NCLAT holds that a 
shareholder of a FC com-
pany is not an ‘aggrieved 
person’ under Section 61 

of the IBC:

The NCLAT in the case of 
M Sai Eswara Swamy v. 

Siti Vision Digital Media 
Pvt. Ltd. upheld the 
dismissal of a Section 7 
application by  the  adudi-



application is bound to be 
admitted.
 
Supreme Court holds 
that Resolution Plan 
cannot be modified once 
submitted: 
     
The Hon’ble Apex Court 
in the case of Ebix Singa-
pore (P) Ltd. v. Educomp 
Solutions Ltd. (Commit-
tee of Creditors) while 
upholding the dismissal 
of withdrawal applica-
tions filed by resolution 
applicants by the NCLAT, 
reiterated that the frame-
work of the IBC does not 
permit the withdrawal or 
modification of the resolu-
tion plan once it has been 
submitted to the Adjudi-
cating Authority. Thus, 
the Court inter alia held 
that, “The existing insol-
vency framework in India 
provides no scope for 
effecting further modifica-
tions or withdrawals of 
CoC-approved Resolu-
tion Plans, at the behest 
of the successful Resolu-
tion Applicant, once the 
plan has been submitted 
to the Adjudicating 
Authority.”It shot down 
the contention that the 
verbatim of Section 31 of 
the IBC allows the possi-
bility of amending the 
resolution plan till it has 

cating  authority,  filed by 
a  shareholder  of a  Finan-
cial Creditor company 
who claimed that he was 
authorized to pursue 
action as it was in the 
interest of the company 
and the board of the com-
pany as a whole was not 
pursuing it considering 
the doctrine of derivative 
action. The Tribunal how-
ever held that the doc-
trine of derivative action 
was not applicable as 
both Section 7 of the IBC 
and Section 186 of the 
Companies Act, 2013, 
require official authoriza-
tion from the Board of 
Directors in case an indi-
vidual is filing such a peti-
tion on behalf of the com-
pany. The bench also 
held that the shareholder 
did not come under the 
category of an aggrieved 
person as per Section 61 
of the IBC as there was no 
authorization from the 
Financial Creditor compa-
ny. The Appeal was thus 
dismissed as there was 
no board resolution 
authorising the appellant 
to file the petition under 
Section 7 of the IBC. 

NCLT upholds validity of 
Section 7 Application 
even if FC fails to 
enclose documents with 

the petition:

The NCLT in the case of 
Bank of India v. VVVF 
(India) Ltd., admitted a 
Section 7 application 
under the IBC, 2016, by 
the Bank of India seeking 
to initiate Corporate Insol-
vency Resolution Process 
against VVVF (India) Limit-
ed. The Corporate Debtor 
failed to pay the default 
amount, both originally 
and via the Corrective 
Action Plan (CAP). As per 
RBI guidelines, the asset 
classification of entities 
has to be done from the 
implementation date of 
the CAP. Thus, the CD 
was classified as a 
Non-performing asset. 
While the Corporate 
Debtor attempted to raise 
a dispute with respect to 
the debt on the grounds 
that the applicant did not 
enclose settlement docu-
ments and a revival state-
ment sent to the Appli-
cant, the Court held that 
no dispute can be raised 
on such grounds under 
Section 7. The NCLT thus 
held that the admission of 
an application under Sec-
tion 7 only requires the 
establishment of ‘debt’ 
and ‘default’. Once the 
same is  established,  as 
in the instant case, the 



will disturb the statutory 
timelines and delay the 
CIRP, leading to a further 
deterioration of the liqui-
dation value which would 
be prejudicial to the 
corporate debtor. 

officially been approved. 
The Court highlighted 
that the short fifteen-day 
window between the sub-
mission and the approval 
of the plan itself gives a 
certain amount of finality 
to the plan, eliminating all 

scope  for further modifi-
cations. The Court also 
opined that any recourse 
in the form of withdrawal 
or modification after sub-
mission of a CoC-ap-
proved Resolution Plan, 
by judicial interpretation, 


